ABATEMENT. 


1 Where several partners jointly assume, one may be sued, and cannot plead in abate- 
ment the non junit of ke others, Oldham v. Henderson. 295 


ADMISSIONS. 


1 Where a creditor admitted the receipt of money from his debtor, but stated it to be a 
loan, the admission taken together does not. amount to proof of payment. Oldham v. 
Henderson. . : 295. 

2 Nor could the amount received, be allowed asa set-off, unless claimed as such before, 
or at trial. ib. 

3 See petition, &c., No. 4. 


ADMINISTRATION, 


1 See evidence, No. 3. 

2 See costs, No. 1. ; 

3 The 63d and 64th sections of the Administration Act of °25, was notintended to give 
exclusive jurisdiction to the county court in relation to enforcing a distribution among 
distributees. Where the records of the county court show that all debts have been 
paid,—that the amount of the property is ascertained, and three years have elapsed 
since administration was grantee a distributee may maintain hisactiou of debt in the 
circuit court against the administrator, or his securities, State to use of Ingram v. 
Rankin, &«. 426 


AD QUOD DAMNUM. 


1 The verdict of a jury, ona writ of ad oy damnym, may be objected to’by any per- 


son who may consider himself injured by the building of the pega dam; and the 
court is bound to hear the testimony offered, L. and D. Groce v. Zumiualt. 


AFFIDAVIT. 


1 In actions on lost bonds, the affidavit of loss, &c., may be made before a justice of 
the peace. Kearney v. Woodson and Trigg, admr’s. 114 


567 


AGENT. 
1 See bills of exchange, No. 1. 
2 See notices No. 5 
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3 The county of St. Louis inted a commissioner to act jointly with one to be ap- 
wecagay Aneta 3 to contract for building.é bridge on suclr plén as they should think 
a: this agency, tequiring the county court first to decide on 

— nd materials, and then to appoint a commissioner, &c. not having been pur- 
in this case, the intment was | and the person appointed not the 
rentof the county. County re 84 

4 commissioner or 


‘a county may adopt any seal, and it will be the seal 
of the county for that p Be trons vO soe 4 






£ 


AGREEMENT. 


1 See contract, No. 1, 2. 
AMENDMENTS. 


1 Where a judgment is given'by mistake for a sum greater than the demand, and the 
sum is rightly stated in any of the f eipoce. the appellate court will not on that ac- 
count n (iter. sd oe bn) under the eek aie vel the ara. hf Amendments and 
Jeofails, (Rev. Co. 0 ; 468-9,) allow the plai on his application, to enter a re- 
mititur asto the excess. ‘Atwood + Gulemae® aii : 423 
* ptition and summons on a issory note, the note given in evidence varied 
: jetition “by the omission of the word “pay.”—Quere, 
atérial? “At all events, the circuit court’ will not errin 
ing an dinendment to be made on the trial.—Rev. Co. of °35, 467. \ 
‘equity, No. 6, 7. 










» 
yi ac tat > a 


*1%Fo show notice of an appeal from the judgment of a justice of the peaté tothe cir- 
cuit court, it was that the aspect about nime days before the return term of 
the circuit court,’said that “K. had served on him a written notice of Brown’s appeal.” : | 
It was also proved, that K. had, about three weeks before the said term of the circuit e 
court, absconded on account ef debt, (as was supposed,) and had not since been | 
heard of. Held, sufficient evidence that legal notice in writing was given ten days 

PR i Kelsy v. Brown. . ri nn 8 

2 On motion in the circuit court to dismiss an appeal from a justice of the peace, it a 

| peared an appeal was affidavit inne and obtlibel-an jm nd biped 

led; but not tested by the justice. Held, sufficient’evidence of an appeal—and 

the duty of the justice to have certified the appeal bond, and the circuit 


igh oc} straps ‘new bond to be filed. Jones v. eS 8B 

bnis* before justices of the peace’ for assaults and batteries, under the Acts 
OF uary, 9 ane ° 7 > the defendant must appeal, if at a 

, 1825, and 18th January, 1831, the defendant must appeal, if at all, 

én'the day of trial, and an appeal taken’on a subsequent day is void. Vv. 4 


woN6! 2. 08 06 aif 

wal from the jnidgment ofa justice of the peace, it appeared that the affida- b 
and fiizanee were not taken until several days after the appeal was granted. if 

‘Held, that for this cause, the cireuit court’should have dismissed the appeal. cares 

; $ " ' 7 ; : tat ; vi 1 


tor of tn estate ‘claimed certain slaves as his own property;—the widow of 
the testator applies to the county court to compel! him to invéntory them as the prop- 
erty of the testator—which he is ¢ ‘00 do, Held, that it is not an order or decree 
from which an appeal will lie tothe cireuit court. Davis v. Davis. 204 

7 See notices, No.8. Practice, No. 5. 
_., 8 The State has no right of appeal in'criminal cases, where the defendant has been ac- 
*  quitted of a felony by the verdiet of a jury. “State v. Heatherly, 478 
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INDEX. 
ASSAULTS AND BATTERIES. 


1 Seeappeal, No.3. ist i 
2 ye says posal a in an action of serail and battery. ga pe one seetie and 

a plea of son assault demeine -3 put.in and sustaine oof, the plaintiff will. not b 
pa kebeah to give evidence of Bs assault. . ped Rozen *. , 254 


3 See indictments, No. 16, 17. 
*RERS 
m Babe Ky t¢ 
1 A having given his note to B, was summoned as a & 
recovery was had. In an action by C,.to whe 
attachment) against A, the record of the reco 
ne to a action. 4 
or will it matter that C has exchanged the note,for four other smaller notes, amount- 
ing ts the bane sum, and for the = pa Ba pc Wolf v, Cozzens, - 431 


ins 
ae sages 







@ garnishee in a suit against B, and a 
B had assigned the note (before the 
ery against him as garnishee, is a good 


ASSUMPSIT... 


1 In paeuaps for money paid to the use of defendant, the record of a cireuit court.in 
Ky. is admissible to prove a recovery against plaintiff and defendant. for the same 
thing, and that plaintiff paid the amount—other evidence may, then establish that 

laintiff was merely security. Davidson v. Peck. 438 

2 It is not necessary to the admission of such testimony, going to prove the actual rela- 
tion of the parties, that the deposition containing it, should recite the record. ib. 

3 If an action of assumpsit is brought to-recover money paid on a contract made in Ky. 
and alleged to be void, it dovolves on the plaintiff to shew that by thelawsof Ky. the 
contract was void. Leak y. Elliott. 446 

4 See verdict, No. 2. 

5 See contracts, No. 1, 2, 3. 


ATTACHMENT. 
1 See Sheriff’s sales, No. 2. 
| AUTHENTICATIONS, 


t To renderacertified copy of a deed, recorded in another State admissible in evidence 
re, it should appear by the certificate of the clerk in certifying the official charac- 
ter of the judge, that he is the presiding judge or justice court of which heis 
clerk ;—therefore, a certificate of the clerk of the court of Hartford county, that A 
B is presiding judge ot the 6th judicial district, composod of Baltimore and 
ford. counties, is insufficient, Quere: would the words’ “duly. commissioned..and 
sworn” in this final certificate of the clerk, be equivalent to the words of the Act. of 
Congress, “duly commissioned and qualified?” Foot. Dutton. . 371 
2 The attéstation of two witnesses is not necessary toa deed of emancipationin Md. 
made in pursuance of the Act of. the Maryland legislature, passed in 1 wherethe 
emancipation is to take place in futuro. ' ab. 


'. BANK NOTES. 


1 In an indictment against D, founded on the act to suppress private bank notes, it was 
proved that D was secretary, of cashier, of a certain private banking establishment, 
and resided in Wisconsin Territory, and signed the notes of said concern as such cash- 
ier; thatthe president, whose signature was also attached to the notes, resided in St. 
Louis, and kept a broker’s office; that the president had exchanged two.of said notes 
fortwo notes on the Illinois bank at the request of witness; that said notes were seen in 








INDEX. 


~ 


D bad been seen once in St. Louis only, when he made some inquiries i 
ont nots, Hol, that there oom td evidence of a circular ‘of ata 


bg. ss tiem ined i: 


e 52 
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Not igi Bape of the Commonwealth of Kentucky are bills of eredit within the 
the Con. of, the U, $,; and.@ promissory note the consideration of which » 
. was bills, is void.— Common alth Bai h OF Kentucky ¥. Clark, ‘ 59 
2 ‘The dévision in above case affirmed.— Grifith, &e. v. Com. Bank of Ky. 255 
£ ea 4 , aS Fe 
mets gh BILLS OF EXCHANGE. 






Pp drawer, acceptor having failed to pay, and bill protested for 
tent. Held, that demand of payment at the counting room of acceptor, of his 
i without showing any special authority given the clerk in regard to 
suchmatters by his. principal. aper v, » re? 168 
Demand of payment and protest o bills on third day of » proper. Ib. 
The is @ of ppepensipent pe te usal to Py . me 
‘(Phe notary may prove presentment for payment—refusal to pay and notice thereof, 
seibough ba feebpe a regittay of these metiers. pn "Ib 
5*When Fc gesncy of a bill is demanded, it should be produced. Ib. 
, : Rotice was sent by mail, to—é&c., the place of residence of the drawer, and 

: ete atarnd (but was not certain) there was a post office there that year, = 


t. 
BILL OF DISCOVERY. 


gus * EF 
By & if ages 
4, 


4 


weet. Sn 


1 A-billofdiseovery presented atthe first term after the trial termis in time: It ie'no ob- 
jection to the discovery sought, that the paity who seeks the discovery, had procured 
a continuante of the cause on account of the absence of a witness, by whom he'ex- 
pected to prove the facts sought to be discovered, when the bill shows that the depo- 
sition of witness had been taken, and that he failed to prove those facts. Dempsey v. 
Harrison and Glasgo:v. 267 


BILL OF EXCEPTIONS. 


1 A bill of exceptions details certain evidence, and then says, “ whereupon the court 
decided, &c.”—Held, that this does not show that all the evidence given in regard. to 
the matter was preserved in the bill of exceptions. Foster and Foster v. Nowlin. 18 

2 » Forcible entry and detainer before justicesc ; ause taken to circuit court by certiorari; 

of the justices d. The exceptions taken in the circuit court to the procee- 
: fore the justices no where appear on the record; nor does the paper supposed to 
ym appear to be filed in the cause. Held, that it not appearing upou what mat- 

} cirewit court decided, its judgment must be taken to be correct: Coleman v. 


; 83 
ent No.1. Demurrer No. 2. : 
| Chancery cases, the supreme conrt, unless the evidence be bm by 


ae see whether the circuit court erred in deciding on it.~ 
&e. 7 232 


5 re the circuit court overrules a motion to exclude certain depositions, on account 
' ged informalitiesin theirexecution, and the fact of such informalities eatin tg 
not preserved by bill of exceptions, the court above cannot know but that the court be- 
‘Tow overruled the motion, because the facts were falsely stated in the motion. ~ 
ig can'be assigned forerrorin the supreme court, except such as was made the 

ion in the court below, whether the cause be in chancery or on the 

“side of the docket. — ‘i v. Newman, adm’r. 

‘Whefte the admission of evidence is objected toy such objection, together with the 











eiseulation in the city of St.Louis, and had been redeemed at the office of the presi« 























INDEX. 






testimony, must be saved in the bill of exceptions, and signed by the judge. With- 
tngion v. Young. 564 
8% ‘Where the evidence is not preserved in a bill of exceptions, the supreme court cannot 
determine whether the court below erred in refusing to grant a new trial or not.— 
Searcy v. Devine. 6 















CERTIORARI. 





1 The cireuit.court has.no power to issue a writ of certiorari to bring up proceedings 
had before a justice, aftertrial there. Jf. & W. Boren v. Welty. 250 





CHANCERY. 





1 See wills, No, 4. 

2 Apold jis interest.as heir to a tract of land to B, who sold to complainant; A after- 
wards sold the same. interest to C, who purchased with full knowledge of the previous 
sale, and refused to make the necessary deed to B, though requested to do so by B, 
Bill prays, that A may be compelled to convey to B, or complainant, and that the deed 
from A toC may be cancelled. A,B and C were made defendants to the bill, but the 

was not served on B. . Held, that A and C should be made to answer; that 
Bshould be brought in by an alias subpoena or publication, and that complainant 
should ask adecree of title to himself. Hunter vy, Gallagher and others. 364 
3 See equity, No. 6, 7. 
4 See practice in chancery, No. 1. 


CHARACTER. 












1 In anaction of slander, plaintiff to prove his character, read part of the deposition of 
a witness, who stated, that he had never known his character impeached, except in 
the presentcase. To invalidate this, the defendant should have been permitted to in- 
quire whether he had not knownit impeached in other cases,. Martin v. Miller. 47 


CIRCUIT ATTORNEY. 





ol gE 







1 No other person, except the circuit attorney, is authorised to prosecute actions, in 
which the county is concerned, County of St. Louis v. George Clay. 

2 Quere? Where such a writ is instituted by an authorised agent, and the judgment 
of the justice being against the county, an appeal is taken to the circuit court, and 
judgment is given against the appellant, is it error to enter up judgment against the 

security in the recognizance alone? tb, 


CONSIDERATION. 










1 In-anaction ona bill of sale, not under seal, it is not necessary to set forth a conside- 
ration, or toproveit. Sloan v. Gi . 33 

2 See pleadings, No, 7. 

3 D had a.negre which J wished to purchase. D owed R a sum of money, and it was 
agreed between D and J that J should have the negro, if he would pay R the sum D 
owed him, and procure R’s receipt and discharge to D. J thereupon gave his bond 
to.R, and R gave the receiptto D. The negro obtained his freedom. Held, that the 
consideration of the bondto R, was the discharge of the debt due him by D, and 
that R was not affected by the slave obtaining his freedom. Rélfe v, Jones. 89 

4 See fraud, 12,13. 










CONTRACTS. 





1 If work. be done under a special agreement, the agreement must be complied with be- 


INDEX. 


. fore the party can. recover any thing; and this ‘is equally the case, whether aff ‘the 
work be done, or only apart, . Helm v, Wilson. ear, A Wa 

2 Itseems that the work must be done, and the contract eomplied with, both as to time 
and manner, beforethe party can recover at all, ; . tb. 
3 This is not the case if the'other party prevents the ding of the work—or the times of 
the contract are: varied by agreement—or performance is prevented by the act of 


God. 2b. 
aif a mechanic undertake to build a “good rough stone wall,” and he builds one in a’ 
yery unworkmanlike manner, he cannot recover any thing for his labour, ‘Feagan’ y. 


Tote 4 
5 Nor will payment of of the stipulated price, and a promise to pay the balance, 

before the defect in the work is discovered, constitute such an acceptance of the 

work as-to impose any obligation on the employer to pay the balance. tb, 

6 A agrees to pay B fora certain stone wall, when he (A) should build on the same, 
sell the same, or di of the lot, on which it was constructed. ! 
Held, that A is entitled to a reasonable time to build or sell, and until that event takes 

e Reannot recover. What would be a'reasonable time must'depend on the circum- — 
stances of each case, Bryant v. Saling. ' 522 

7 A purchaser of land agrees to pay the purchase money, on thejdelivery of the pat-, 
ents. Held,:that vendor'cannot recover in’a court of law, without a compliance with © 
the ,condition precedent, notwithstanding an act of Congress passed subsequently to 
the mas a an 7a IY may have rendered’ the delivery impracticable or = & 
cossary, v. Russell, wre hy — 


ak Ot 


“ee 
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CONSTITUTION. 


1 See bills of credit, No’s. 1, 2: 
2 Whereone general assembly proposes amendments tothe constitution of the State, 
which are:ratified and adopted by the next general assembly, the supreme court may 
yetlook-into their proceedings, to see that all prerequisites have been complied with, 
and thatthey*have been adopted by proper majorities. The Statev. McBride. _ 302 

3 An amendment which is ratified: by two thirds of a quorum—that is, two thirds of a 
majority of all elected, is ratified by two thirds ot the house, within the meaning of the 
constitution. sua i, * 

4 The first amendment proposed by the seventh, and adopted by the eighth general as- 
sembly, which vacates the offices of the judges of the ciréuit court, is an independ- 
ent amendment, and can well stand alone. Thesaid amendment is valid, and vaca- 
ted the/offices of the judgesof the circuit courts, on the Ist of January, 1836, tb, 

5 Theact of the general assembly granting a divorce of Gentry and wife—unconstitu- 
tional. State v. Fry and others. 120° 


CONTINUANCE, 


1 See practice, No. 2. t 
2 When an insolvent debtor obtains.a final discharge, and at’a-subsequent term allega- 
tions ot fraud are filed against him, he is entitled to a continuance, as a matter of 
pe 279 


course. Jones v. 
CONVEYANCES. 


1 A conveyance by husband and wife of land held in right of the wife, made after the 
introduction of the common law in 1816, and before the act of °21, expressly authori- 
zing such conveyances, is: void—both by the Spanish law, which the adoption of the 
common law did not repeal, and by the common law itself “Lindell v. McNair.’ 380 


COSTS. 


1 Suit may be brought in the county court against am administrator to have a demand 
allowed against the estate, within one year from the grantof edministration, without 














INDEX. 


the plainufl being liable for.costs in case he succeeds; otherwise, if brought in the 
- citeuit court within the year. Gibbs v. Mann, adm?r. 55 
2 Action of assumpsit—plea. general issue and set-off—matters referred to arbitratore, 
, Who awarded that defendant should pay plaintiff 2 sum of money (below the jurisdic- 
“tion of the court,) and the costsof suit. ..Per curiam, The statute regulating’ arbi- 
ve frationassod efere a allowed the plaintiff inthis case his costs. ‘The act regula- 
ting set-off would aleo allow the plaintiff his costs. Burton v. Martin. 200 
3, Where » prisoner).is.-committed to the jail-ot.one county, for an offence committed 
in another, ands. guide guipored, the county wherein the jail is situated, is not lia- 
e for the payof such guard. County of Perry v. Logan. 434 

' 5 56 


1 See ‘appeais, ‘No. 6, Cuan 


COVENANT... 

1 “Ac tion of covenant for not making deed ona certain day—plea, that defendant offered 
‘to. See ihe. deed, and that Slama pehaned ,to,acceptit, Replication, denying the 
tender—issue, Held, that proof that, plaintiff said he was ready to make the deed, and 
that'd endant said he was ready to receive it, but that both agreed to wave the mak- 
ing at that time—did not support the plea. Sharp v. i 29 

2 More than nominal damages can be recovered on the.covenant sued on, the breach of 
which is assigned. ‘ ib. 

3 Ifa breach, as assigned, is too large, the declaration may be amended: and it can be 
no reason for refusing to reverse on account of a misdirectionof the judge to the jury. ib. 

4 Action of covenant, and breach assigned, for not making deed on a day certain: plea, 
that defendant attended at the time and place, and offered to make the deed, and that 
pinned then.and. there waved. the same,.and excused the defendant from making it. 

Held, to be a good plea. Nor is it any objection to such aplea,thgtthere were other 
breaches assigned, and that the plea.does not answer them all, provided such breaches 
answered sererally by separate pleas, anv. Sharp. 263 

5 _ More than nominal damages may be recovered on the covenant sued on, the broach of 

chich. is assigned. ab, 

6 Action of covenant—pleas, 1,performonce, and 2, an excuse for performance. Held, 
that by. these pleas, defendant admitted the execution.of the instrument declared on, 
and that therefore the circuit;court very properly excluded it from the jury. Curl and 






lardwick v. Mann. 272 
7 ,Defendant having pleaded an excuse for not performing his covenant, plaintiff may 
ive évidence to show that he had no excuse, tb. 


$8 In an action of covenant, it must appear in the, declaration with to whom the coven- 
antwasmade, So, the performance, ot readiness to perform, or excuse for the per- 
formance of a condition precedent, must be shown at the place and within the time 
specified, Covenant to partners,—breach should be, the failure to perform te them, 
or either.of them, The above errors are not cured by a judgment by default.—- 
Keatly.v. McLauerty. 221 


DEBT. _ ; 


1 Declaration in debt against G and T on Kentucky record. First count recites reco- 
very of Signer against G--execution—replevin bond taken, executed by G and T, 
returned and filed in the clerk’s office, with averment that by the laws of Kentucky, it 
i force and effect of a judgment, and as such was required to be kept in the said 

and plaintiff could not make profert thereof. Second count like the first—and 
makes profert of a copy of replevin bond, Third count like the two first, with an aver- 
ment that a scire facias issued on the replevin bond, and judgment of execution was 
rendered against both defendants. Defendants plead to each count separately, and to 
the whole Gs clavation. Held, that plaintiff cannot recover on the original juagment 


. 


of recovery, that being against G alone, and this suit — ea — joint — 
ecire facias, beeause a judg- 


ity.. That plaintiff cannot recover on the judgmenton t. 
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INDEX. 
DIVORCE. 
See Constitution No, 5. 
_EJECTMENT, 


1 A deed from A and wife to B, for the land of the wife, is sufficient to enable B to 
maintain ejectment, although the deed is not so acknowledged as to pass the title of 
the wife. Bryan v. Wear and Hickman. 106 

The declaration charges that the plaintiffis legally entitled to the premises, plea not 
guilty—verdict for plaintiff and judgment arrested by the circuit court—per curiam— 
the act regulating ejectments requires the plaintiff to allege that he is legally entitled 
to the possession of the premises, &c. The declaration is therefore bad, even after 
verdict. Jamison v. Smith and others. 202 

A certificate of the recorder of land titles, confirming a claim to a village lot in Saint 
Charles, gives sufficient title to maintain an ejectment, unless the person in possession 
can show a better title. @dministrator of Janis v. Gurno. 458 

Defendant in ejectment claimed title to the land in dispute as assignee of one P, to 
whom defendant contended it had been confirmed by the board of commissioners, but 
offered no evidence of the location of the land confirmed—the court did right in re- 
fusing to instruct the jury that if they believed the confirmation to P covered the land 
in question, they must find for defendant, Waddingham and others v. Gamble. 465 

Nor would it prove title out of plaintiff to show that the land was, subsequently to a 
grant to him from the king of Spain, reunited to the domain of the king by the Lieu- 
tenant Governor, the United States who had all the title of the king of Spain, having 
confirmed the land to the plaint'ff. ib. 

The court did right in refusing to instruct the jury, that if they believed that P had 
title to the land in question, by possession, and cultivation, and subsequent confirma- 
tion, &c., they must find for defendant,---there being no evidence to prove that the land 
confirmed to Pin consideration of cultivation and possession was the land in dispute, 
but strong proof to the contrary. 1b. 

7 The land book, or “livre terrien,” No.2, made under the authority of the Spanish 
government, is a public record. .4dministrators of Wrighl v. Thomas. 577 

8 Defendant in ejectment derived title under a grant made by St. Ange, in 1769. It ap- 
peared in evidence that St. Ange was an agent of the French government, or comman- 
dant, and after the cession of the posts on the east side of the Mississippi to the British, 
and on the west side to the Spanish authorities, in pursuance of the treaty of 1762, 
moved to St, Louis, where, from °66 to °70, his authority as military and civil comman~ 
dant of that post was recognized by the inhabitants; that he had no authority from the 
Spanish government until 1769, when, in conjunction with Piernas, the agent of the 
Captain General, O’Reilly, the concessions, &c., were resurveyed, and the result recor- 
ded in livre terrien, No.2. It moreover appeared that the concession under which 
defendant derived title, was not contained in said book. ib. 

9 Held, that St. Ange had no authority from the Spanish government to make grants of 
land, and if his authority to doso was in many instances recognized, or confirmed, by 
said government, the grant under which defendant claimed, was not among the num- 
ber so recognized. ib, 


EQUITY OF REDEMPTION, 


1 See Mortgages Nos. 1, 2 and 3. 


EQUITY. 


1 No decree can be made against an answer, unless it be contradicted by two witnesses, 
or one witness, and strong corroborating circumstances. Bartlett v. Glascock and others, 62 
2 Billin equity to stay proceedings at law before J. P. and obtain an appeal. If the 
taking an appeal was prevented three days after the trial by the absence of the justice, 
it must appear in the bill that the party did not know of the intended absence; and if 
a part only of the judgment betore the justice be unjust, the bill must show what part 


82 











INDEX. 


and that complainant had not a fair trial at law. Smith v, D’ Lashmuit. 103 

3 See Fraud No, 3, 

4 Billin equity. Bill states that one A died, leaving a will and letters of admistration 
with the will annexed, were granted to complainant and the widow of the testator--— 
that she took possession of the whole estate, and complainant merely aided her with 
advice, &c.,---that after her death, B, one of the present defendants, was her executor, 
and residuary legatee. A legatee under the will of A, brought his bill in equity against 
complainant for the amount of his legacy, and made B and others defendants to that 
bill, and obtained a decree in his favor, Bill prays that B, the executor of A’s admin- 
istratrix, may be compelled to refund the amount he paid under the decree. Held, 
that the legatee was clearly entitled to satisfaction from the personal representatives 
of A; that the decree in his favor was conclus.ve of the amount of his legacy, and that 
complainant. who was compelled to pay the legacy, had an equitable claim for it on 
the administratrix of A, and since her death on her executor, one of the present de- 
fendants. Richardson v. Adams and others, 311 

5 The complainant is not concluded by the fact that one of the present defendants was 
made a co-defendant with him in the suit brought by the legatee, because he was im- 
properly joined with him in that suit; and moreover it does not appear that the same 
matters were litigated. ab. 

6 Bill for specific performance—states one contract, charging that the land was paid for 
in money, and again that it was paid for in hogs. Held, to be multifarious, and there- 
fore bad on demutrer; the complainant not having offered to amend, as he had aright 
to do, on terms; the court should have dismissed the bill without prejudice. Wilkson 


v. Blackwell. ‘ 428 
7 It is not necessary to make a third person who is not a party to the interest involved, 
and whom a decree would not effect a party to the bill ib. 
EVIDENCE. 
1 =i our statute, no proof of the execution of an instrument declared on is necessary, 
unless denied by plea supported by affidavit. Fuster and Foster v. Nowlin. | 18 
2 And if illegal evidence thereof be given (where none was required) it will not make 
error. ib. 


3 The statute applies to executors and administrators sued on notes of their testators 
or intestates. be 

4 Ssoldslaves to F: After the death of S, the slaves were taken by F, thereupon the 
creditors of S sued F as executor de son tort. F proved that after the sale, and whilst 
the slaves were in possession of S, he declared they were not his, but belonged to F. 
Held, that the plaintiff might prove that S also said at another time whilst the slaves 
were in his possession that they were his own slaves, ib, 

5 The brother of S anda distributee not a competent witness for plaintiff. ib. 

6 Plaintiff may give in evidence records ot judgments against S, to show his indebted- 
ness at the time of the sale of the slaves, although not between parties or privies. 7b. 

7 It may be proved, by parole, that the transcript of judgment obtained before J. P. was 
filed in the county court, and that the county court allowed the amount of judgment so 
filed. The record of the county court reciting the transcript may be read without pro- 
ducing the transcript itself. Huston v, Beeknell. 9 

8 = receipt given by defendant to a third person evidence for plaintiff against defen- 

ant. ib, 

9 To show that a receipt was obtained without money paid, the defendant should be 
allowed to prove that the party to whom the receipt was given applied at one time for 
a receipt, and stated “that he wanted it for a particular purpose, and that the money 
had been paid to a particular peison,”—the witness knowing of no money paid. id, 

10 See character, No. 1. 

11 See Bills of Exchange, No. 3, 4, 6. 

12 The defendant offered to read the deposition of one Walter D. Scott, which was ob- 
jected to on account of Scott being interested, and the evidence was excluded. The 
‘a to show interest was, that “the defendant and one Walter D. Scott had once 

een partners.” Held, that the identity of the witness with the person who had once 
been the partner of defendant, was rot proved, and could not be inferred from the iden- 
“a of names, and the deposition should have been admitted. Cossensv. Gillespie. 82 
13 When the surveyor of the land of the United States in the State of Missouri certifies 
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copies of papers required by law to be deposited in his offiee, his handw.iv.ag need not 
be proved to authorize such copies to be given in evidence. Bryan v. Wear and Hiek- 
man. 106 

14 A New Madrid certificate upon which a location and survey have been made, is prop- 
erly deposited in the surveyor’s office, and a copy may therefore be certified by him and 
given inevidence. Bryanv. Wear and Hickman. 106 

15 Depositions taken ina former suit between the same parties, may be read in evidence, 
unless there be other objections than their having been taken ina former suit. Tin- 
dall v. Johnson. 113 

16 In anaction ona promissory note payable to A & Co., it is incumbent on the plaintiffs 
to prove the persons composing the company. Dempsey v. Harrison & Glasgow. 267 

17 See wills, Nos. 1 and 3. 

18 When A has certified a transcript of the record of a judgment of another State as 
clerk, the attestation of the judge (under the act of Congress) need not state that he 
is clerk. McQueenv, Farrow, Q12 

19 ln a suit for freedom against a negro, it is no objection to the introduction of negro 
testimony, that defendant negro yvouches a white man for warranty of title, Meechum 
v. Judy, a woman of color. 361 

£0 See variance, No. 2. 

21 See assumpsit, No. 1 and 2. 


EXECUTION. 


§ Administrators sell land to G, under an order of court to pay debts—they give hima 
title bond to convey on payment of purchase money. Before payment, G sold, or con- 
veyed, the land, to B: B went into possession: the land was atterwards sold under ex- 
ecution against G, for the purchase money. Held, that G had no title subject to sale 
on execution; that the purchase money being paid, there was no lien on the land there- 
for; that the purchaser, at the sheriff’s sale, got no title, and lost his money, and that 
B was entitled to the land in law und equity. Bartlett v. Glascock and others. 62 

See Frauds, No, 5, 6. ; 

Judgments were obtained before a J. P., and transcripts filed in the circuit court, and 
executions issued by the clerk. Held, that it must appear before an execution could be 
issued by the clerk, that an execution had been issued by the J. P. and returned nulla 
bona, and without this proofa decree could not be made against any of the defendants. 


eo ed 


Burk et al. v. Flournoy and others. _ ; 116 
4 Anexecution returned “not satisfied by levying on the property of A, and making 
$29,” insutficient—it must show that A had no more goods, &c. ib. 


EXECUTOR DE SON TORT. 


cd) 


A person may be charged as executor de son tort, although there be a rightful admin- 
istrator. Foster and Foster v. Nowlin ; 18 


2 S lived in Tennessee, and there died, possessed of personal property in that State. 
After the death of S, detendants took the property and brought it to Missouri. Held, 
that defendants may be charged as executors de son tort in this State. sb. 

3 And defendants are liable according to the laws of Missouri, and the laws of Tennes- 
see need not be proved. ib. 

4 See verdict, No. I. 

FINES. 

J. See indictment, No. 9. 


FORCIBLE ENTRY AND DETAINER. 


um 


In an action for unlawful detainer, brought under the statute, before two justices, the 
evidence given or rejected, and the decisions of the justices thereon, form no part ot 
the record or proceedings subject to be reversed by the circuit court—when —— 


hefore them by certiorari. Hicks v. Merry. 55 
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2 In forcible entry and detainer, the premises entered were described as ‘one house and 


one garden.” Held, a sufficient description. Tipton v. Swayne. 98 
3 But in such action, a forcible dedainer must be alleged in the complaint, and it is not 
sufficient to allege only a forcible entry. ib. 


FOREIGN JUDGMENT. 


os 


See debt, No. 1. 


FRAUD. 


— 


Suit on a bond—plea, that the bond was fraudulently obtained by plaintifi—that the 
consideration was a slave sold by plaintiff at public sale, who to induce others to bid, 
himself bid $500—that the slave was afflicted with a hidden disease, well known to 
plaintifi—that defendant offered to return the slave. Held, that the plea was good. 
Casey v. Smales. 78 
2 See insolvent debtor, No. 2. 
3 Bill in equity states that executions issued from circuit court against A, and were lev- 
ied on certain lands which were sold by sheriff, and that B and C became the purcha- 
sers, and afterwards sold to complainants—that A had before the sale purchased the 
land of D—and being in insolvent circumstances had, to defraud creditors, caused D 
to make the deed before the sale, to A’s infant children. Prays that the deed to A’s 
children may be set aside, and a conveyance made by D to complainants, Held, that 
B and C and D, should have been made parties. Burk and others v. Flournoy, &c, 116 
See statute of Frauds, No. 1. 
Where an attorney directs an execution to issue, contrary to the instructions of his 
client, and the sheriff sells property under the execution, itis yet necessary, in order 
to affect the purchaser at the sheriff’s sale, to prove him informed of the fraud of the 
attorney. Russell vi Geyer and others, 384 
The attorney for plaintiffs in execution, purchases the property at sheriff’s sale, pro- 
fessing at the same time to act as agent for his clients, and with a view to the pay- 
ment of their executions—he holds the property for six or eight months, to give the 
defendant in execution time to pay off the executions, and with a promise in that 
event, to reconvey to defendant—finally, the defendant failing to make any tender, he 
sells the property at public auction, to satisfy the demands of his client. 
Held, that there being no evidence of fraud, on the part of the attorney, arising from 
gross inadequacy oi price or otherwise, either at the sheriff’s sale, or the sale at auc- 
tion, he is not to be considered as a trustee for the benefit of defendant’s creditors; 
and the purchaser takes a good, legal and equitable title. 1b. 
It is not fraud for a person to sell unsound property, knowing it to be unsound. But 
it seems that if the purchaser did not know of the unsoundness, and the seller con- 
cealed it, it would amount to fraud. If the purchaser ask relief, because of a slave 
being diseased when sold, and his subsequent death,—it should appear in evidence, 
that the disease of which he died, was that he had at the time of sale, and that the 
purchaser did not know at the time of purchase, of his unsoundness. Stewart and 
Stewart v. Dugin. 245 
8 The grantor of a deed, attacked for fraud, may give evidence to sustain it—former 
opinion on this point overruled. Baker v. Welch. 484 
9 ‘To impeach a voluntary conveyance as fraudulent, it must be shewn that the grantor 
was largely indebted at the time conveyance was made. tbs 
10 Gifts from husband to wife, whether voluntary or founded on a good consideration, 
will be sustained inter partes inacourt of equity. Woodson and Trigg v. McClel- 
land. 495 
11 Where the deed is not recorded pursuant to our statute, it will still be valid between 
the parties, if founded on a good consideration, tb. 
12 A by deed, purporiing to be founded on valuable consideration, conveyed four slaves 
to B, with a condition that the possession of the same should remain in Ay until his 
death. After twenty years possession, A emancipated them by deed, duly acknowl- 
edged, &c. Held, that however void the conveyance to B might have been as against 
subsequent purchasers, or creditors, it is at least, good against those claiming under 
the deed of emancipation; the latter being a voluntary act, and the grantees not being 
purchasers for valuable consideration. Amy vy. Ramsey. 505 
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13 It is not necessary to prove any consideration for the bill of sale, as against the 
claimants under the grantor. ib, 


FREEDOM. 


_ 


An officer of the U.S. army who takes a slave to a military post within the territory 
wherein slavery is prohibited, and retains her several years in attendance on himself 
and family, forfeits his property in such slave by virtue of the ordinance of 1787. Ra- 
chaely. Walker. 350 
See evidence, No. 18. 

Ina suit for freedom, under our statute, where the plaintiff claims on the ground that 
the master has violated the constitution of Illinois, by introducing slavery within its 
limits, the test question to ascertain whether such violation has been committed, and 
a consequent forfeiture taken place, is, whether the master made any unnecessary delay 





wt 


in Illinois with his slaves. Wilson v. Melvin. 592 
4 Itis not whether the slave acquired a residence. 1b. 

i 5 Nor is it, whether the master became a domiciliated resident of Illinois; 
Nor is it of any consequence that the slave remains voluntarily in Illinois. wb. 


6 Where the testimony clearly proved that defendant left ‘Tennessee with an intention 
of residing in Illinois, and that after a month’s stay in Illinois, he proceeded to St. 
Louis to hire ont his negroes, and after so doing, returned to Illinois and spent the 
summer—raised a crop, &c. it is error for the court to give an instruction founded on 
the assumption that defendant was a mere transient sojourner in Illinois—such 
instruction being well calculated to mislead the jury. tb. 


GAMBLING. 








An indictment framed on the 17th sec., 8th art, concerning crimes and punishments, 
is not vitiated by an omission of the words ‘*for money or property,” in describing 
the device that was permitted to be set up—provided they are employed in describing 
the games that were allowed to be played on such device. State v. Ellis. 474 
2 Itis unnecessary to allege by whose permission the betting, gambling, &c. was done, 
the proprietor of the house where the device was kept being responsible for the use 





4 made of it. : ib. 
i 3 Horse-racing is a game within the meaning of our statute “to restrain gaming.””— 
i Shropshire v. Glaseock and Garner. 536 
48. P. Boynton v. Curle. 599 
GARNISHEE. 
i See assignment, No. 1. 


HABEAS CORPUS. 


Where a free negro, who had been duly tried and committed under the 21st and 22nd 
sections of the “Act concerning free negroes and mulattoes,” was brought before the 
supreme conrt ona habeas corpus—that court declined looking into the correct- 
ness of the decision made by the committing magistrate,—the legislature having 
provided other modes for reviewing, and if necessary, correcting the same, and neither 
the letter or spirit of the habeas corpus Act having any reference to commitments after 
regular trial by competent judicial officers. Stoner v. the State. 


HIGHWAYS. 


as 


The banks of navigable rivers, in this State, are public h:ghways, and though owned 
by private individuals, fishermen and navigators are entitled to a temporary use of 
them, in landing, fastening and repairing their vessels, and exposing their sails or 
deed deer : & ee ee 
merchandize: yet this right hasits reasonable qualifications and restrictions, and will 
7 o ? 
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not allow a navigator to land for several weeks, and under pretense of repairing, build 
houses, employ teams, &c. thereby unreasonably obsésructing the owner’s enjoyment 
of his property. O”Fallon, ex’r. of Mullanphy v. Daggett and Price. 


HUSBAND AND WIFE. 


Ps 


See conveyances, No. 1. 


INDICTMENT. 


_— 


On trial of an indictment for exercising the business of auctioneers without license, 
the defendants were not entitled to bill of exceptions, until the passage of the Act ot 
1834-5: It seems that a bill of exceptions could not be allowed on the trial of any in- 
dictment. W.and G. Vaughnv. the State. 290 
2 In an indictment for bearing a challenge to fight a duel, it must appear from the evi- 
dence, that the offence of which the prisoner is convicted, was committed within the 
State of Mo., or within the jurisdiction of the court. Gordon v. the State, 375 
3 Itis no bar to an indictment for a riot, that defendant was convicted before a justice of 
the peace under the laws of the corporation of St. Louis, of the same offence. Riots, 
&c. are expressly excepted by statute from the jurisdiction of a justice of the peace. 
State v. Payne. 376 
4 It is not error for an indictment to charge the defendant with several distinct facts, 
where they all constitute one offence. State v. Palmer and Doil. 453 
If the venue be laid in the body of the indictment ‘at the township of St. Louis,” it 
is sufficient—asit may be referred to the “*county” in the margin. ib, 
6 See larceny, No. Ll. 
7 See gambling, No. 1, 2. 
Charging an offence in the alternative, following the words of the statute, is not fatal, 
when the descriptive words in the statute are synonymous. State v. Ellis. 474 
9 By the 29th and 30th sec. 9th art. of the Act concerning crimes and punishments, the 
jurisdiction of the circuit court over offences punishable only by fines not exceeding 
a hundred dollars, is taken away, such offences are therefore not indictable. Wit- 
liams v. the State. 480 
10 In an indictment reciting that the grand jurors were “empannelled, sworn and charg- 
ed,” time and place need not be laid, to show when and where they were so sworn.— 
W.L. and G. Vaughn v. State of Missouri. 530 
11 Anindictment charging that defendants “did exercise the business of a public auc- 
tioneer, and then and there sold goods as such auctioneer, &c.”’ pursues the essential 
descriptive words of the statute, and is good. ib. 
12 It is error to charge éwo persons with jointly exercising the trade of an auction- 
eer. ab, 
i3 An indictment describing a note as purporting to be payable to the holder, when on its 
face it purports to be payable to bearer, is bad. Downing v. the State. 572 
14 See Bank notes, No. 1. 
15 Where the legislature have specified a “bill, plaint, or information” as the mode of 
recovering afine or penalty, an indictment will notlie. State v. Corwin. 618 
16 An assauit with intent to wound, is not indictable under our statute. Stale v. John- 
son. 669 
17 Anassault with intent to commit manslaughter is indictable, and it is sufficiently de- 
scribed in the indictment asan assault with intent to kill. tb, 


INJUNCTION. 


or 


oe 


} Inchancery. The complainant and Y executed their promissory note to defendant— 
Y made a payment thereon. Defendant sued complainant alone, in Kentucky, and 
got judgment at law, without giving credit tor the full amount paid by Y—sued out 
execution and collected part; and took property in execution which was claimed by 
one B, who got possession thereof, having given a replevin bond, by which he was 

bound to pay the value of the property should the right be decided against him.— 

Right of property not determined, complainant removed to this state, without the judg- 
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ment being paid or satisfied, and is sued here thereon, and judgment obtained with- 
out any credits. 

The court decreed to defendant his judgment at law, obtained in this State—and dam- 
ages on the part enjoined (deducting the credits) to be paid over to defendant, on his 
assigning to complainant the interest he acquired by replevin bond, complainant pay- 
ing costs of suit thereon. Yantis v. Burdett. ‘4 


INSOLVENT DEBTOR. 


See continuance, No. 2. 

It seems that a debtor may give a preference to some of his creditors, in contempla- 
tion of taking the benefit of the insolvent act; and such preference is not therefore 
an undue preference—nor is it therefore fraudulent. Jones v. Talbot, 279 


INSTRUCTIONS. 


The plaintiff gave certain matters in evidence to the jury, part written and part parole 
none of which were attempted to be disproved, &c. then moved the court to instruct 
the jury that he had shown a legal title to the possession of one half the land in con- 
troversy. Held, that it amounted to instructions that they must believe the evidence, 
and therefore erroneous Bryan v. Wear and Hickman. 106 
Under the provisions of the statute regulating the interest of money, allowing credi- 
tors six percent. per annum, incases where money has been “withheld by an un- 
reasonable and vexatious delay of payment,”’ itis forthe jury to determine whether 
the money has been unreasonably and vexatiously delayed, and it is error, if the court 
instruct the jury “to allow interest at the rate of six per cent. per annum, from the 
time they believe the defendant received the money of the plaintiff. McLean, adm’r. 
v. Thorp. 256 
Where erroneous instructions are given for one party, the error is not corrected by 
giving for the other party instructions explanatory or contradictory to those first given. 
The erroneous instructions should be expressly withdrawn from the jury, Jones v. 
Talbot. 279 

In anaction of trover for aslave, where the plaintiff proved that defendant who was a 


negro trader, purchased the slave of the mother of plaintiff, knowing her to have only 

a life estate in him, and was seen with said slave in his possession a few days after the 

sale. Itis error in the court to instruct the jury that there was no evidence of a con- 

verson, and no svfficient proof of title, and that the plaintiff had not made out a 

prima tacie case. The strength and sufficiency of the evidence should be left to the 

jury. Speed r, Herrin. 256 
See ejectment, No. 49. 


JAILS. 
See costs, No. 3. 


JUDGMENTS. 


An entry by the clerk that judgment was confessed in open court, and that the amount 
was liquidated by the clerk ata certain sum, is not a judgmeni of the court on which 
a recovery can be had. Hill v. Tiernan and Maslin. 316 

See pleading, No. 12. 

A judgment by confession before a clerk of a circuit court is legal, and the stat 
which authorizes such judgments is constitutional. Russell v. Geyer and others, 

See circuit attorney, No. 2 : 


ute 
384 
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JURISDICTION. 
See wills, No. 4. 
See indictment, No, 2, 3. 











1 See practice, No. 4. 


JUSTICES’ COURTS. 


I See trespass, No. 7. 

2 See appeal, No. }, 2. ; 

3 A sells aclock to B, and gives a written warranty that it isa good time piece. B gives 
his bond for the price, which A sells, and suit is brought onit against B before a J. P. 
Appeal to circuit court, R offered to prove, as a defence, under the act of 1831—the 
warranty—that the bond was given for the clock—the failure of the warranty, and that 
he could not find A to return the clock to, or to sue, on the warranty. Held, to amount 
toa good equitable defence under that act. Davis v. Cleveland. 206 

4 See forcible entry and detainer, No. 1. 

5 The keeping of a roulette table, at which a game of chance was played for money, and 
inducing a person to bet thereat, and at which he did bet and lose money, is an offence 
for which a justice of the peace may issue his warrant, and cause the offender to be 
apprehended. Exzparte Bishop. 219 


LARCENY. 


1 Sincethe act of the general assembly, (Revised Code, page 179, section 42) if A hires 
a horse, and either at the time he gets possession of him, or afterwards conceives the 
design of stealing him, and carries himawey with that design, he is guilty of larceny.— 
Norton v. the State "461 


LAWS. 
1 See assumpsit, No, 3. 


LIEN. 


1 Avvender who conveys in fee simple to the purchaser from his vendee, retains a lien on 
the lands for the purchase money in the handsof such purchaser. Wasu, Judge, dis- 
senting. Marsh v. Turner and Lisle. ; 253 

2 Acircuit court cannot make a judgment by confession before the clerk, its judgment, 
and thereby alter the time when theirlien would commence. Russell v. Geyer etal, 384 


LIMITATIONS. 





1 Assumpsit on a promissory note, pleas, non assumpsit within six years, and non as- 
sumpsit within ten years. At the time the note was made, the limitation was five years; 
at the time it became due, it was ten years. Held, that the plea of non assumpsit within 
ten years is good. Davis v. Hascall, 58 

2 An acknowledgment by B, that he had given the note sued on—had not paid it, and 

did not intend paying it, because it was given for land to which the ayee had no title; 
is not sufficient to take the case out of the statute of limitations. Buckner v. Johnson, 
administrator. 100 

3 Totake acase out of the statute, there must either be an express promise to pay, or 
an acknowledgment of a real subsisting debt, on which the law would raise a promise 
to pay a particular sum. ib. 

4 It is not sufficient to take the case out of the statute for a plaintiff to prove by a wit- 
ness that in a conversation between defendant and witness, relating to the subject mat- 
ter in controversy, within five years before the commencement of the suit, defendant 
informed the witness “that he must have some money or plaintiff would sue him,”— 
McLean, admr, of Brockman v. Thorp. 256 
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5 Nor would an acknowledgment by defendant that plaintiffhad not received the amount 
of his demand, be such an acknowledgment as would imply a new promise to pay on 
the part of defendant, which is necessary to take:the case out of the statute. ” 4b, 

Under the statute of limitations, 1825, the ten years within which action of debt must 
be brought on bonds ane notes, do not commence until the act goesinto effect. Weber 
a. Manning. 999 

Where a promissory note is made payable on a day specified after the date thereof, the 
statute of limitations commences running from the time it becomes due, and not from 
the date ofitsexecution, A plea of the statute in actions on such notes must be framed 
accordingly. Johnson admr v. Buckner. 624 


LOST INSTRUMENTS. 


for) 


“3 


1 See affidavit, No, 1. 
2 See profert, No, I. 
4 y yet 
MANDAMUS. 
1 The supreme court will not issue a mandamus commanding the circuit court to alter 


its record, nor to make it conform to the state of facts set torth in affidavits. Diron 
v. Judge of 2d Jud. Cir. 26 
2 Where a cause is taken from a justice’s court to the circuit court by mandamus, it 
is error in the circuit court to reverse the judgment of the J. P. and enter up a judge 
ment against the party who recovered in the court below. The court should proceed 
toatrial de novo. Duncan rv. Travis. "869 


MISTAKE. 


1 See amendment, No. !. 
MORTGAGE, 


Where a mortgagee after taking the necessary steps pointed out by our statute, fore. 
closes a mortgage, a purchaser under the fereclesure takes the title, divested of all 
rights and interests derived from the mortgager subsequent to the mortgage. Russell 
vy. Heirsef Mullanphy. 319 
The act of 1807, which directs “the mertgager, his heirs, or representatives,” to be 
summoned to appear, &c., intended to embrace only those to whom the land would 
descend, or those who represent the personal fund out of which the redemption money 
would come, and does not re : 


— 













(3) 


quire the mortgagee to notify subsequent incumbrancers. 
wb, 

j sc ermit R = : “* 
3 Subsequent incumbsancers cannot be permitted to redeem a part, without paying the 
prior incumbrancer his whele demand. <b, 


NEW MADRID CERTIFICATE. 


See evidence, No. 13. 

A New Madrid certificate to A Bor “his legal representatives” is not void. Bryan 
v. Wear and Hickman. 106 

It seems that “the legal representatives” of A B are those deriving title from him 
by purchase or descent. tb. 

Such New Madrid certificate is not void on account of A B being dead at the time of 
its emanation. tb. 
A having a claim to a tract of land fifteen arpens front, by forty back, which, by sur- 
vey, was found to contain 787 arpens, applied to the board of commissioners of confir- 
mation of 640 arpens, which was granted, and the excess thrown off on the west. The 
excess was afterwards covered in part by a N. M.claim, patented, and by purchase of 
United States patents. Held, as to the oxcese, to be a mere question between an une 
confirmed Spanish grant, and a subsequent grant by United States. The subsequent 
grant is good atiaw. Mulianphy’s admr. v. Redman. 226 
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NEW TRIAL. 


i Verdict for plaintiff below—motion for new trial. Held, that on the evidence the jury 
ought to have found for deferdant; «nd having found otherwise, the circuit court 
oucht to have granted a new trial, and its refusal to dosoiserror. Clemens v. Laveille 


and Merton. 80 
2 Not more than cne new trial cau be granted to either party unless the jury have erred 
upon a question of law, or been guilty of misconduct, Xe. Hi'le iW ilkins. — 86 
3 The power of the ciicuit court in granting and refusing lew tials, is subject to be 
reviewed by supreme court, and its judgment there in reverse d. 7b. 
4 For the errors of the jury in matters of law, but not for the ersors of the court, a second 
new trial may be granted. ib, 


5 Itseems the second new trial will be considered as improperly granted, unless the 
question of law on which the jury are said to have erred, be preserved on the record. 10. 
6 The supreme court will not interfere with a ve rdict and direct a new trial, except in 
cases where the jury clearly erred, and the court refused anew trial Oldhamv. Hen- 
) 5 ; pe 
derson. ; irre 295 
7 Ina motion for a new trial, on the gound of surprise, the affidavit of the applicant 
must allege that the verdict is unjust, and that he has merits, &c, Mecchum v. Judy. 361 
8 See practice, No, 4. 
9 See practice in chancery, No. 1. 
10 See practice, No. 6. 
ne : Y sat | eat oe ieee se 
11 An affidavit, on a motion for a new tria!, should containa positive averment of merits, 
Elliott v. Leak. a _ 540 
12 The supreme court will not disturb the verdict of a jury, or the circuit court sitting 
asa jury, unless the matters of Jaw or fact determined by such verdict are properly 
brought before the court by a motion for a new trial in the court below, Polk vw, the 
State. 544 


NON SUIT. 
1 See practice; No, J. 


NOTICE. 


1 See appeal, No, 1. 

2 In equity. Bhad adeed for certain land not recorded. D heard B say he had title 
to the lands. Held, that D, who afterwards purchased the lands from enother, had 
sufficient notice of b’s title to put him on iquiry, and if he purchased without farther 


inquiry, he purchased with notice of b’s title. Partletir, Glascock &e. 62 
3 Actual possession of land by self, o1 tenant, is notice to all of title, 1b, 
4 Ifa purchaser, with notice of title in another, sellsto one havirg no notice, the latter 
is protected in his purchase. tb. 


5 D purchases land at public sale, and by a subsequent arrangement the deed is made 
toG. Held, that Dis not the agent oi Gin regard to the pur. hase, and that Gis not 


affected by any notice D may have had of title in another. 1b, 
6 If notice ofa writ be served by leaving a copy, it must appear to have been left with 
a white person of the family. Dobbyns r. Thompson. 118 


7 The return showed it was served one [*, whom the sheriff considered a member of the 
family—parol evidence was offered to show that F was a memberof the family. Held, 
that this should have been received, if necessary, but was unnecessary, there being 
other defects. 7 ib. 

8 To prove notice of an appeal from a justice of the peace to the circuit court, a witness 
stated that more than ten days before the first day of the circuit court, he served on 

the appellee a notice signed by appellant that an appeal had been taken from the 
judgment of justice E, (before whom the case had been tried) that he did not recollect 
whether the names of the parties were inserted, but believed they were. Held, prima 
facie evidence of legal notice, and should have been received by tha circuit court as 
such. Notice to produce a notice need not be given to authorize the contents of the 
first notice to be proved by parole. Hughes v. Hays, 2 
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INDEX. 
ONUS PROBANDI. 


J 


In a gut tam action to recover the penalty provided inthe statute against marrying mi- 
nors without the presence or consent of parent or guardian, the burden of the proof of 
consent falls on defendant, Medlock v. Brown. 379 
See assumpsit, No. 3. 


~ 


PARTNERSHIP. 


1 One S purchased goods of plaintiff, which the clerk of plaintiff, without directions, 
charged to S aloue. It was proved that S and defendant were in partnership in buying 
and selling goods, and no evidence was given to show that the goods were not pur- 
chased on account of the firm. Held, that there was no evidence on which to predicate 
an instruction “that if the goods were sold to S individually, and not on the credit of 
the tirm, then defendant was not liable.” Held, that defendant was liable if the goods 
were purchased by 8, and defendant was a partner at the time, and the goods went 
into the partnership fund. Bracken v. March. 74 
The declarations and admissions of parties, are sufficient evidence of a partnership, 
where the only testimony to rebut it is of a negative kind. King v. Ham. Q75 
See abatement, No. 1. ~ % 
_A declaration by one ofa firm, after the death of intestate, that the firm owed $1100, 
is evidence of an account stated with intestate in his life time. Cunningham v. Sub- 


to 


mee 


lette. 92 
5 One partner cannot bind another by deed unless specially authorized thereto by deed 
under seal. Benteen v. Zierlein. 417 


PARTITION. 


~ 


The judgment of the circuit court in a suit for the partition of land, will not be re- 
versed by the supreme court ina collateral suit---objections must come from persons 


interested. Waddingham and others v. Gamble. 465 
IVNMTTIYV 
ERJURY. 


1 To constitute perjury, the party must knowingly, and wilfully, swear falsely as to 
some matter material totheissue. Wartinv. Miller. 47 

If perjury was committed by the party in denying any matter, it isnot perjury, the 
less because on cross-examination, or iurther examination, he confessed, or stated, 
the matter which he had before denied. tb. 


PLEADINGS. 


tS] 


1 In Trespass, vide Trespass, No. 1, 2,3, &c. 
2 In Debt. see Debt, No. ]. 
3 See Covenant, I, 2, 3. 
Dates Bantinsan Ne 
4 See Petition and Summons, 1,2; Fraud, No.1. | 
5 Plea—former recovery in another court—r plication, nul tiel record, Concluding with 
an averment and prayer of debt and damages—no rejoinder and judgment by default. 


Held, that judgment by default was properly taken. Bates v. Hinton, 78 
6 Debt on bond—plea, non es: factum, without affidavit. Held, error, to strike out the 
plea for want of affidavit. th. 


a3 


Debt on bond. Defendant pleaded first, that the bond was given for slaves bought 
of one H, and by him represented to be slaves for life, and his property—and avers 
they were not his property. 2nd. That the bond was given for slaves sold tohim by 
plaintiff, and renresented to be his property, and avers she held them by will from her 
husband, which will made no provision forchildren. Held, that both pleas amount to 
pleas of failure of consideration, and are bad. th 
In replevin—see replevin, No. 3. 

See assault and battery, No.1. 
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INDEX. 


10 No aff davit of the merits of an issuable plea is necessary, when there is evidenca 
on file before the court, fully establishing the truth of such plea. Colgan v. Sharp, 263 

11 See demurrer, No. 1. : 

12 A judgment of respondeat ouster is the proper one, where a demurrer toa plea in 
abatement is sustained, and itis error inthe court to give a general judgment of re- 
covery. Jones v. .diwood. 306 

13 Suit on bond for $1800, defendant craved over, and set out the bond which had a 
condition for payment of $900, by instalments;—plea, non est factum, without aftida- 
vit- The plew cannot be s.rickea out asanuliity. The bond must be produced on 
tria!, and a variance may be taken advantage of. The issue of non est factum could 
not be tound for detendant. Plea non est factxm, an plea payment, after finding non 
est factum tor defendant, the finding payment tor him also,can have no effect. But 
plaintiff cannot have judgment, whilst it appears on the record, that there is a condi- 
tion which is not set out in hisdeclaration, Circuit court erred in finding non est fac- 
tum for defendant. Payne v. Snell. 238 

14 Where pleas have been put in and issue joined, the court cannot give a judgment 
by default. The judgment should be on the finding of the issues. Elliott v. Leak. 540 


PETITION AND SUMMONS. 


1 Action of petition and summons—plea, non aesumpsit. Held, to be a good plea with- 
eo 


out affidavit, and a proper one. - Burckhartt vy. Watkins. 


2 Plea of former recovery in another court--replication, nul tiel record, concluding with 


anavermentand praver of debt and damages—no rejosider filed, and judgment by 
default tor the sum demanded. Held, that the judgment by default was properly ta- 
ken. : "tb 


3 Petition and summons does not lie on anaccount stated, and where defendant, after a 


long account, the amount of which is added up and stated at the foot in figures, writes 
opposite the amount these words, “amount due T. and B. July 25th, 1835,” and signs 
lis name, it is nothing more than an account stated, and cannot sustain this action. 


Wilson v. Turner and Brown. Q74 


4 In petition and summons, where the pleadings admit the bond sued on, the court will 


take the date set out in the petition as the true dute of the bond, and will calculate 
interest accordingly  Bentzen v. Zierlern. 417 


5 See variance, No. 3, 


PRACTICE. 


After pltf. who sues as administrator, states that he has closed his evidence, and de- 
fendant moves for a nonsuit because letters of admin.stration have not been read, 
court may permit them tobe read. Huston v. Becknell. 39 


2 The def. at the first term fiied a plea of set-off, to which pltfs. demurred. The de- 


murrer was not disposed of until the second term, at which time it was overruled.— 
The pltfs. had leave to withdraw their demurrex and filed a replication. Held, that 
the defendant was entitled to a continuance, if he asked it—but having failed to re- 
join, the court did not errin giving judgment by default. Dempsey v. Harrison aud 
Glaszoit. 267 


o 


3 On the tral of asuit for slander, the witnesses were ordered by the court t» leave 


the court house during the examination of witnesses. A witnessreturned, in violation 
of the order. he def. applied to examine him. ‘The witness stated he hadreturned 
because def. told him he did not wish to examine him—and the def. stated he would 
not examine him to any point on which the others had been examined. Held, the 
cir. court did not err inrefusing to perinit him to be examined. Dyer v. Morris. 2t4 


4 On the trial of an indictment, a motion for a new trial, or in arrest of judgment will 


not be sustained, on the ground that the court ordered one of the venue, who on his 
voir dire, stated “that he had formed an opinion from having conversed with def. but 
that he felt himself thenin a state of mind todo justice between the purties,” to 
stand aside. Snch an order is inaccordance with the practice of the circuit courts 
2nd tends to secure impartial jurors. Stonerv. The State. 268 
If the circuit court, sitting asa jury, finds a defective verdict, its judgment will not 
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be reversed in the appellate court, unless a motion was made inthe court below to ar- 
rest rhe judgment, and overruled. Davidson v. Peck. 438 
6 ‘he supreme court, in reviewing the judgment of acircuit conrt, made ona finding 
of facts by the court without the aid of a jury, will not disturb that verdict, unless it 


be clearly against the weight ot evidence. Martin v. Withington. 518 


PRACTICE IN CHANCERY. 


— 


Where an issue of fact istried by a jury, or the court sitting 2s a jury,ina chancery 
cause, the only mode of having the justice of the verdict investigated inthe court 
above is, by moving for a new trial, before the decree is pronounced. <A motion to 
dismiss the bill for defect of evidence, will not bring that question before the supreme 
court. /Voodson and Frigg v. McClelland. 495 


PROFERT. 


1 In suits in the county courts to establish a demand against an administrator, profert 

of a bond sued on, 1s not necessary. Kearney v. Woodson and Trigg, adm’rs, 114 
2 See demurrer, No. |. 

PUBLIC LANDS. 
1 See atatute of frauds, No. 1. 
YT 
RECORDS. 

1 See Mandamus, No. }. 
2 Papers tendered to the court, but not permitted to be filed, and such as are filed 


without leave first had, and treated afterwards as mere nullities, are not a part of the 

record, unless preserved by bill vi exceptions—otherwise, as to pleadings regularly 

taken and tendered in the progress of a cause. .Wayfield v. S vearingen. 220 
3 Declaration in debt on a Ky. record—plea, nul tiel record. ‘The writ inthe Ky. re- 
cord, was made returnable on no day whatever,and judgment was there entered up 
by default. Held, that the judgment was irregular and void, for want ef notice.— 
The writ must be returnable to some day certain. Boddy. Thomas & Graham. 222 
Judginent was obtained against the bans, and the record stated that the parties ap- 
peared by attorney. Afterwards, on motion, and affidavit, that the person on whom 
notice was served, was not at the time of service an officer of the bank, the judg- 
ment was by the circuit court set aside. Held, to be erroneous. The record, after 


the term, could not be contradicted by affidavit. Lindell v. the Bankof Mo. 228 
Jy TVT ITINY 
REPLEVIN. 


cS 


— 


Replevin will lie, although no trespass has been committed by the defendant in ta- 
king the property. Skinner v. Stouse. : ee 93 
Replevin will lie, though there was no actual taking by any one, aoe tne pepice e tb. 
In replevin—plea of property in one P and N—repiication, tat : and piarntill arg 
the same, withont noticing N. Held, bad. Plea of property in the plaintiff and an- 
other, good in bar or cbatement. Pillipsv. Townsend. _. 101 
Action of replevin—plea, non cepit, and issue. ‘The evidence to prove a taking by 
defendants was, that the horses, &c. the property mentioned in the decl aration, was 
ranging about the farm, and that defendants exercised authority on the place, by pro~ 
hibiting plaintiff, who was an administratrix, and witness who acted as her agent, trom 
removing them. Held, sufficient proof of ataking. Moore & Moore v. £. /Woore, 421 
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SALES. 


See warranty, No.1, Lien, No. 1. 




















INDEX. 
SCIRE FACIAS. 


od 


See debt, No. 1. 


SECURITY. 


Seal 


See assumpsit, No. 1 and 2. 


SET-OFF. 

See admissions, No. 2. 

See costs, No. 2. 

Action by plaintiffs on joint note of defendants, given to them as administrators of 
A. Defendants pleaded in off-set their portions of the estate of A, which plaintiffs 
as such administrators, had been ordered by the county court to pay each of them, as 
distributees of saidestate. Held, (Judge Tompkins dissenting) to be a good plea. 
Whaley & Blackwell vy. M. & W. Cape. 233 
Per Judge Tompkins. ‘The separate demands of each defendant, could not be united 
and pleaded as an off-set to their join¢ note—nor were the administrators liable for 
their portions, in this cross action, until demand and refusal. 20. 
The provisions in our statute concerning off-sets, does not apply to a note which ex- 
presses to be “payable without defalcation.”” Collins v. Waddle. 452 


SHERIFF'S SALES. 


Ct = 


a 


on 


re 


A sheriff advertises real and personal property to be sold under execution, during the 
session of the next circuit court for his county. The court, in consequence of ex- 
citement in the county, adjourned at an unusually early hour of the first day of its 
session, Held,a sufficient and legal excuse forthe sheriff in not selling at that term. 


Mitchell v. Gregg. 37 
2 When execution issues in an attachment case, for the sale of the property attached, 
the sheriff has no right to try the right of property, but must sell, 10. 


3 See execution, No. 1, 


SLANDER. 


i See character, No.1. 

2 To say of a woman, she has gone down the river with two whores to a goosehorn, 
and is now there with them, is not actionable without acolloquium as to the kindof 
house or place alluded to, and to which they had gone. Quere: are they actionable 
with the colloquium? Dyer v. Morris, 214 

SLAVES. 
1 The authority given by the act of the General Assembly to the Mayorand Aldermen 


of St. Louis, to license, tax and regulate, by ordinance, drays, &c. does not empower 
them to prevent slaves from being employed to drive such drays, &c. The Mayor 
&c. St. Louis v. Hempstead. 242 
2 Steamboat owners are embraced within the meaning of the act of 1822, sec. 1, (Rev. 
Code of °25, page 747) concerning slaves, and an action on the case lies against them 
as well as ferrymen and owners of small craft, for violating its provisions. Russell 
v. Taylor. 550 
No previous conviction in any other mode is necessary to sustain the action on the 
case, under this statute. 1b, 


SPECIFIC PERFORMANCE. 


ow 


_ 


Attorney for plaintiffs in execution purchased at sheriff’s sale, and after some months 
sold to A, in order to raise the money due hisclients. A gave his bond to defendant 





—_ 


— 


ee 


ont w 


aa 


on 


_ 











INDEX. 


in execution to convey the property to him, in consideration of certain sume paid 
down, and other sums to be paid at specified times, conditioned to be void in case ot 
a failure to pay at the time;--defendant failing to raise the money, applied to B, who 
advanced it for him, and took a convevance to himself, and gave a similar bond to de- 
fendant;--again failing to raise the necessary sums, to entitle himself to a convey- 
ance, the detendant applied to C and at his request, B conveys to C, who gives defend- 
ant a written promise, that on the payment of a specified sum on a day fixed, he wouid 
convey tohim,. Held, after the lapse of the éime fixed on, the defenflant has no 
claim in equity fora specific performance of the contract, and consequently his cred- 
itorshavenone. Rus.ell v. Geyer and others. 384 


STATUTE OF FRAUDS. 


+ o% 


An improvement on the lands of the United States may be sold without writing, and 
is not affected by the statute of frauds. Clark v. Shulter. 235 


STAY LAW. 


The Act of the Legislature of Mo. directing a stay of execution on judgments ob- 
tained before justices of the peace, is unconstitutional, both as itregards the consti- 
tution of this State and the United States. Bumgardner v. Circuit Court of Howard 


county. a0 
TRESPASS. 
In an action of trespass, a plea of justification must admitthe tresprss. Burton v. 
Sweany. 9 
But the trespass is sufficiently admitted by stating that defendant took the horses in 
the declaration mentioned. 1b. 
A defendant justifying a taking as constable, by virtue of an execution, is not bound 
to set out the judgment. 16. 
He was bound to obey the writ, and had no right to compare it with the judgment. id, 
In such plea,it is unnecessary to show a sale ot the property taken. 1b. 
The allegation in the declaration that defendaat detained, converted, &c, the proper- 
ty, is matter of aggravation, and need not be answered in the plea. tb. 


In an action of debt before a justice of the peace, under the statute, for certain tres- 
passes, a statement in writing 1s required, In this statement, it must appear that the 
land lies inthe State of Missouri--and it must be described. The statute of 1831 in 
regard to errorsof justices ot the peace, does not reach this case. Donahoe v. Chap- 
pell. 34 
In an action of trespass, founded on the statute “for the prevention of certain tres- 
passes,” (Rev. Code of *25--781-2) and after verdict found of “guilty,” the eourt 
properly enters up a judgment for the penalty of five dollars and double damages,— 
Withington v. Young. 564 
A count founded on the statute may be joined with a general count in trespass, ib. 


TRUSTS. 


See specific performance, No. 1, 
See frauds, No. 6, 


VARIANCE. 


The declaration onthe record of a decree, stated the decree to be for $125 51, “being 
the balance of hire fora negro boy John.” The decree is for $125 51, “being the 
amount which the hire of the boy John exceeds the original advances made by the 
defendant to complainant, and interest thereon.” Per é. There is no variance.-- 
-4cQueen v. Farrow, 212 
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The defendant pleaded that by a defeasance, &c. he was not bound in any event to 
pay the bond sued on, until after a settlement of accounts between him and intestate. 
The defeasance given in evidence was, that should a balance, on examination of 
books, &c. be found due defendant, the bond should be credited then, with &c. Held, 
not to support the plea. Jeder y. Manning. 229 
In petition and sumntons, it is not a material variance for the pleader in setting out a 
copy of the note a on, to write correctly words that are wrongly spelled in the ori- 
ginal. ent v. Miles. 419 
See amendment, No. 2. 


VENUE. 
Bee ift®iment, No. 5. 
VERDICT. 


A general verdict, in an action against executors de son tort, where there are several 
issues, will not suffice. Foster and Foster v. Nowlin. Q7 
The omission by plaintiff in assumpsit, to state in the declaration his excuse for not 
performing part of the agreement, is cured by verdict. Helm v. Wilson. 481 


WARRANTY. 


Bsold toSa negro, end executed a bill of sale, in substance as follows: “For and in 
consideration ot, &c. paid, &c, I have sold toS a negro slave, sound in body and mind, 
and slave forlife. I bind myself to warrant the title of said negro from all and every 
person. Held,to be a warranty as to title only, and a mere representation as to sound- 
ness. M’Girk, Judge, dissenting. Soper v. Breckenridge. 14 
If a slave warranted sound be only slightly diseased, and come to its death by negii- 
gence or cruel treatment of the purchaser, the seller is not liable for the full value or 
price—but only to the extent of injury occasioned by the disease. Ww, 
{n a billof sale of a slave, the seller warranted the slave “from all vices and diseases 
prescribed by law.?? Held, that the words*prescribed by law” ougit to be rejected, 
and that itis acontract against all vices and diseases. Sloan v. Gibson. 32 
The warranty is against diseases existing at the time of making it. 1b. 
See justices’ courts, No. 3. 


~ 


WILLS. 


A legatee or devisee, who is also heir at law, is a competent witness to prove a fact to 
establish the will, under which he takes the legacy, when the establishment of the 
will is clearly against the interest he would have us heir. Graham v. O° Fallon, ex- 
ecutor. 338 
To authorize tke county court to issue a citation to witnesses, to testify their know!- 
edge concerning the existence, destruction or possession of a will, it is essential that 
the executor or other persors interested, should make afiidavit “that he has cause to 
believe, and that he does believe’ that some person has cancelled or embezzled any 
books, papers, &c. An ailidavit wanting this affirmation is therefore defective, and 
the court may properly refuse a citation. 16. 
An attorney who draws up a will, is present at the time of its execution—sees the 
will, after the death of the testator, in the possession of testators family—reads it and 
recollects its principal provisions--is a competent witness to prove those facts, and his 
evidence is not subject to the objection, that it discloses conndential communications 
of a client. 1b, 
Bill in equity by one legatee and heir against the other legatees and heirs to establish 
and carry into effect the provisions of a will, so far as they can be proven. The bill 
charges the will to have Soon duly made—and to have been taken from its depository 
by fraud, and lost or destroyed--that some of the legatees live in Ky. Held by the 
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court, that the jursdiction in this case is exclusive in the county courts—and a court 

of chancery has no jutisdiction. Jackson v. Jackson. 310 
Probate may be granted of so much of a will as can be proved. tb. 
Whether a witness, who is both devisee and heir at law, is competent to establish a 
will, depends on the question, whether he will take more or less by the will than by 
the intestacy. Graham and others v. O° Fallon, ex’r. of Mullanphy. 

Hence, where the real estate is proved to be worth about $2,250,000, and the share of 
witness, in case of intestacy, about $285,000, whilst under the will he gets only $50,- 
000, and a remote contingent interest inan undivided share of the balance, which in 
no event would equal his share incase of intestacy, the interest of the witness is clear- 
ly against the establishment of the will, and he isa competent witness, tb. 
The witness, whose evidence established the contents of the will, also stated, that the 
last time he read the same before it was executed, there were several blanks, which 
blanks, it was proved, were found, after the death of testator, to be filled up in tes- 
tator’s hand-writing ;—it being possible from the evidence, that the blanks were filled 
either before or after execution, it was held, that the presumption of law will be in 
favor of the right time to make the instrument good—to wit: that the blanks were fill- 
ed before the will was signed and attested. wb. 
One witness is sufficient to establish the contents of a lost will. tb, 


WITNESSES. 
See practice, No. 3, 


WRITS. 


All writs must run in the name of the State—and the State and county being placed 


in the margin, and separated by a line from the commencement of the wnit, is not a 


compliance with this constitutional provision. Fowler v. Watson. 27 
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ERRATA. 


PART FIRST. 


19th line, for disproves read disposes. 

15th line, strike out first of. 

lith line, for Sérut. read Street. 

42d line, for law read land. 

13th line, for place read plead, 

29th line, for Jaw read land. 

34th line, for try read bring. 

23d line, for there read then. 

19th line, in head notes, and also in marginal notes, for recovers read moves. 
16th line, after been insert made, 

7th line of head note and marginal note, for times read terms. 
44th line, for may prove read was proved. 

30th line, for presented read prosecuted. 

10th line, after profits insert and. 

39th line, for dast read lost. 

In head note of Bates v. Hinton, line 10, for his read her. 


PART SECOND. 


Pacer 108-10-12 At head of page, for third read first. 


3d line, for confounded read unfounded. 

3ist line, for decision read 2nd division. 

46th line, for material read marttal, 

33d line, insert “provided he.” 

25th line, for owed read covered. 

25th line, for of read or. 

In marginal note, for vole read note. 

10th line, insert after be, the word true. 

6th line trom bottom, for considered read answered . 
In head note, for deceased read diseased. 


PART THIRD. 


In head note, for dy read to. 

2nd line, for an read and. 

Head note, I, 1,4, for pe read de. 

18th line from bottom, for formed read found. 
8th line from bottom, for nel read nil. 

4th line from bottom, for on read in. 

19th line from bottom, for was read were. 

2nd line from top, for summoned read surrendered, 
Oth line from bottom, for not read at. 

Head note, for commending read commanding. 
Jith line from bottom, for in read no, 

10th line from botiom, for se read s7. 

12th line from bottom, for bess read leasf. 


. Last line, for no read not. 


20th line from bottom, for 1835 read 1825. 
11th line from top, for Man. read Mun. 

{8th line from top, for my read may. 
Last line, for Hometheus speech and adeptory F. C.’ (which isa literal eopy 
trom the MSS.) read Hamilton's speech on F.C. 
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Pacer 


7th line from top, for “Dr. Lame on Be.” (which is a literal copy of the 
MSS.) read — Lolme on the Brit. const. 

S.p. 9th line from top, tor have read hear. 

307 2st line, tor pr resent d@ read preseribed. 


311 Head note 2. ior personal read present. 
314 0 Ndi r rer 1 Geyer Oy, 





“ oa bouum, for 14 read 614 
316 ‘naz Wherever it oceurs in the case of Hill v. Tiernan and Maslin, 
& For 5000 read 2500. 
317 Sth line from bottom, for sd read pllf?s. 
318 For Gyer read GEYER. _ 
319 Insert before the 2d paragraph, “Wash, J. delivered the opinion of the 


court.” 
321 3d line, strike out Ais, 
“ = Oth line, atter effect insert which. 
324 19th line from bottom, after interested insert to bid, 
325 16th line from bottom, add so at the end of the line, 
327 Sth line, atter sftd/ insert 7f. 
332 4th line from nation, strike out the before conjunction. 
333 20th line from top, before pre-emption insert right of. 
Oth line “rom bot ton 1, for charged read chargeable. 
334 Side note, for op read of. 
ae Qa line from SOON, for talre read took. 
336 17th line trom bottom, ater then insert could. 
333 2d head Lote, 2nd line from bottom, for the read this. 
* 4th line, for come read came. 
349 6th line irom bottom, efter ¢han insect that 
350 = 15th jine tro: sere: for tien read than. 
355 In head note, line 4, for reversed read reviewed. 
* 3th line from n bottom, { for 2 .Mo. Dec. read 3 Mis. Dec. 
360 bor so7—s. p. 3d line from top, for see. read Seltw. 
364 For fivurs: Rread HUNTER. 
* 3d line, for shewn read s/c 
368 2d paragraph, Ist line, for trorers read travers, 
371 Head noie3. 2d 1. for Mo. read Wa 
374 Side note, for io. read J 
379 4th line, tor noling read nothing. 
383 13th line from bottom " for statutes read Slates. 
384 3. head note, for 
386 11th line from toy 
Pater 93d line {rom bott 
398 6th line from top, 
399 5th 1. from top, ior 
Patt it) 19th lin 
401 y or Be rirk: read { 
pe Tth line from top, for 
pany Where it oc 


note, iorzrsas read were. 
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ter r body insert of the county. 
PART FOURTH. 
478 6th line from bottom, for en read no. 
481 ‘thline from bottom. for 6(h read 9th. 
487 22d linc from bottom, for edministered read admilted. 
a 13th lin 1¢ irom bottom, tor adm ited read administered, 
93 10th line from bottom, for 2d read Sd. 

















































Pace 499 10th line from bottom, for Joe Lowdte read Jac. Law Die. 
500 22d line from bottom, after if insert z¢. 
508 12th line from top, forin value read involved. 
‘- 12th line trom bottom, for executed read excluded. 
511 11th line from bottom, for stronger read stranger. 
519 13th line from bottom, for review read received, 
524 9th line from top, for Questies read Quoties, 
*- 10th line from top, for centra read contra. 
530 2d line from top, for recovered read reversed, 
582 13th line from bottom, tor filed read field. 
588 Side note, for port read post. 
610 17thline from bottom, tor case read code, and for proved read provided. 


ERRATA, ror vou. 3rp. 





GREEN v. SPENCER, 
& 


& Vol. 3rd Mo. Decisions. 
HILL v. MAUPIN, 
Pace 326 7th line, for dactrine read dictum. 

12th line, for doctrine read dictum. 


17th line, for “ave illegal donsiderations, or are” read an illegal consideration, 
or one. 























I certify that I have examined the certified copies, and corrected the printing of the 
Decisions embraced in tite first 104 pages of this volume thereby. 
R. W. WELLS, 
Attorney General, 
March 21, 1836. 


I*certify that I have compared the Decisions ¢ontained in this volume, from page 
104 to the end, with the transcripts on file in my office, and have corrected the same 
thereby. W. B. NAPTON, 

Alitorney General. 


December 3, 1837. 














